Why do legal arrangements for the institutions of government (legislative, executive, judicial branches) in Western liberal democracies develop faster, or in a different way, in one jurisdiction in comparison to another? In this article, it is argued that constitutional theory can help us understand the development of these legal institutional arrangements, for example in light of the changing role of national highest courts in the globalised legal context. For this purpose, the concept of constitutional (in-)flexibility is introduced, which can explain how national constitutional frameworks enable or constrain the integration of normative changes in national legal systems. Four elements encompassed by this concept are identified: the detail of constitutional norms, the modalities for revising the national Constitution, the approach to legal argumentation taken by interpreters of the Constitution, and the influence attributed to international law within the national legal system. This analytical framework is applied to the illustrative case of judicial globalisation -concerning, inter alia, the judicial use of non-binding foreign law -to explain similarities and differences concerning the way in which changes affecting the functioning of national highest courts are integrated within different legal systems. This analysis, in turn, yields some insight into the further development of constitutional theory in the era of globalisation.
Introduction
To what extent can constitutional theory contribute to the understanding of legal evolution? To begin with, some conceptual clarifications are required. Legal evolution is the term used to refer to the development of the law over time. 1 Law in this definition can be understood as referring to the system of rules which are accepted by a specific community as governing the actions of the members of that community, and which are enforced through the imposition of sanctions. 2 The term evolution suggests that this system of rules develops gradually over time, 3 by way of changes in a society governed by the law. It has been suggested in legal theoretical literature that four causes play a role in legal evolution: (i) changes in the pressure of law-making forces exercised by the classes in a society, (ii) a clearer perception of economic needs, (iii) the development of greater moral courage by a community, and (iv) improvements in legal machinery. 4 The process of legal development under the effect of these causes -which represent different normative changes affecting legal systems -can be studied from different academic perspectives. One of these is the perspective of constitutional theory.
Constitutional theory is a scholarly approach to government, which focuses upon the nature and significance of constitutions. 5 A constitution is a set of fundamental norms (principles, rules and conventions) which forms the basis for the government of a specific community (in general, the community of people organised within a state). 6 These underpinnings of government are visible in the constitutional law of states, namely the primary law concerning the establishment of the institutions of government, the attribution of competences to these institutions and the regulation of the relations of these institutions to one another and to the citizens. 7 The idea of constitutional government is embodied in the principle of the rule of law, namely the principle that all within the state should be subjected to the law. 8 In liberal-democratic states, the specific normative framework expressed in the constitution includes the traditions of democracy, rule of law, human rights protection and open government. 9 This article will show how constitutional theory, based on the subject matter it covers, can contribute to the understanding of a specific aspect of legal evolution, namely the development of legal arrangements regarding the institutions of government (the legislative, executive and judicial branches). The article will address both the possibilities and the limitations of constitutional theory for the study of this aspect of legal evolution. 10 The central thesis that will be defended is that the development of national institutional legal arrangements is catalysed by the constitutional framework underpinning the government of a national community. More specifically, it will be argued that extra-legal normative changes -for example of a political, economic or moral nature -are accommodated in a specific legal system through the filter of this system's constitutional framework. 11 The concept of constitutional (in-)flexibility will be introduced as the analytical concept, which aids the understanding of the form and speed of this integration of normative changes into national legal systems, and which thus -amongst other things 12 -helps explain the specific process of the legal development of institutions of government. It should be noted that other academic disciplines also provide angles to study legal evolution at the constitutional level. See for example S. Voigt, Explaining Constitutional Change: A Positive Economics Approach (1999) . 11 This article will focus on the functioning of the constitutional frameworks of national legal systems. However, insights from this analysis might also be relevant for the study of emerging supranational constitutional frameworks, in particular the EU legal order. 12 The significance of 'constitutional (in-)flexibility' is not restricted to the development of institutional legal arrangements only. The (in-)flexibility of a legal system's constitutional framework also has a significant impact on the possible degree and speed of reforms concerning certain areas of society, such as the privatisation of public utilities in OECD countries or the reforms in European higher education systems. See The choice to focus on this concept does not mean to deny that constitutional theory also offers alternative analytical frameworks to clarify processes of legal evolution. See Throughout this article, an example will be used in order to clarify how the legal integration of normative changes can take place through the constitutional framework of legal systems. This example concerns the trend in judicial globalisation. Globalisation relates to the increased interconnections between localities in the world -and thus people -in fields such as international commerce, environmental protection, or the guarantee of human rights. 14 In the legal context, globalisation is defined as the 'trend toward world domination of specific regimes' 15 or, more narrowly, as the 'convergence among national constitutional systems in their structures and in their protections of fundamental human rights'. 16 Under the effects of globalisation, defined in this legal sense, changes have developed in the understanding of the function of highest courts in national legal systems, in particular in western states. 17 Supreme judicial courts and constitutional courts remain the final interpreters of legal or constitutional norms within these national legal systems. However, in addition, they have become responsible for the application of binding international and supranational legal norms at the local level. Moreover, the increase of transnational judicial networks and the availability of foreign case law have given rise to debate regarding the use of non-binding foreign law in the decision-making of highest courts. 18 Globalisation has thus led to a change in the societal perception of the highest courts' role in national legal systems. Globalisation has also changed the perception that judges have of their role and their judicial decision-making in these courts. 19 Constitutional legal scholarship studies these changes in order to develop a new understanding of the role of national highest courts in the globalised legal context and to develop a more systematic approach to the use of foreign law in judicial decisionmaking. 20 The trend of judicial globalisation, prompting the development of the national judicial function, thus offers a point of departure for illustrating how constitutional theory, and in particular the concept of constitutional (in-)flexibility, can contribute to the understanding of legal evolution.
This article is structured as follows. Firstly, the concept of constitutional (in-) flexibility as a catalyst of legal evolution is described in greater detail, both as concerns its meaning and the elements of which it is composed (2). Secondly, it is demonstrated how the concept of constitutional (in-)flexibility can be used to describe and explain the development of institutional legal arrangements in national legal systems, focusing on the trend of judicial globalisation (3). Based on this analysis, a brief investigation is made concerning new paths for constitutional theoretical research which will enable the development of a better understanding of changes which currently affect liberaldemocratic societies (4). Finally, some conclusions are drawn regarding the possibilities and limitations of constitutional theory in contributing to the understanding of legal evolution (5). 
Constitutional (In-)Flexibility: Concept and Elements
Constitutional theory provides the concept of constitutional (in-)flexibility in order to account for the development of institutional legal arrangements in states. This section will seek to demonstrate what this concept means (2.1) and which elements it encompasses (2.2).
The Concept of Constitutional (In-)Flexibility
The concept of constitutional (in-)flexibility concerns the relative openness of the constitutional framework of a specific legal system as concerns the expression of normative change. 21 The meaning of this concept can be explained in more detail by focusing on the separate elements of constitution and (in-)flexibility.
Firstly, the notion of constitution refers to the fundamental legal rules and principles of a legal system -namely, its Constitution -as well as the conventions which underlie these fundamental rules and principles. In a substantive sense, the Constitution is the set of norms which determines the production of general and abstract norms within the legal system. 22 In a formal sense, it is the set of norms which has a supreme normative status through its formalisation as a set of norms for which the conditions of validity encompass elements other than those required for all other forms of law. 23 Constitutions can be codified, like the US Constitution 24 or the German Grundgesetz. 25 Constitutions can also be non-codified or unwritten, like the constitution of England. 26 Codified constitutions in contemporary western liberal democracies usually contain general provisions regarding the establishment and functioning of the branches of government, including the judiciary, as well as a catalogue of fundamental rights. 27 Non-codified constitutional norms, such as the norms included in the English constitution, have substantive but no formal constitutional status; they determine the conditions for the elaboration of rules within the legal system, but do not have a different normative status from other rules in that legal system. Complementing the constitutional rules and principles, constitutional conventions are the unwritten fundamental norms which affect principles, determine the possible interpretations of legal norms, or formulate unspoken rules. 28 An example of such an unwritten constitutional convention is the principle of the sovereignty of Parliament, which underpins the English legal system. The constitutional conventions form 'the flesh which clothes the dry bones of the law', or the muscles that make the constitutional skeleton move. 29 In yet another metaphorical term: they are the Constitution's 'dark matter'. 30 The notion of (in-)flexibility secondly relates to a process of change. Given the role of constitutions as the basic set of rules for the governing of a specific community, they are supposed 'to be of a certain permanence'. 31 However, it is also generally admitted that to endure in a changing legal context, 32 a changing context, 33 constitutional frameworks should possess a degree of flexibility in light of changing circumstances. 34 Simply put, the Constitution and its conventions should be able to catalyse legal development in a changing society. In this light, (in-)flexibility is the parameter which explains to what extent national constitutions allow for the integration of normative changes, which occur in a specific society, into the national legal framework for government. For example, the aforementioned development regarding the conception of the judicial function in a globalised world represents such a normative change. On the basis of its degree of (in-)flexibility, the constitutional framework of a specific national legal system determines how and to what extent normative changes can be integrated into this legal system. The constitutional framework of a national legal system thus enables or constrains the accommodation of normative change. The question thus arises: which factors determine the (in-)flexibility of a specific constitutional framework?
The Elements of Constitutional (In-)Flexibility
The (in-)flexibility of constitutions with regard to the expression of normative change is related to several elements. Two elements concern the norms which make up the Constitution. Two other elements concern the interpretation and application of the Constitution. We will see that the degree of (in-)flexibility of a specific constitutional framework depends upon the legal system's constitutional corpus of rules and the possibility of modifying these rules, as well as upon the judicial interpretation of the constitution and the influence of international law. 35
The Detail of Constitutional Norms
Firstly, constitutional (in-)flexibility is determined by the degree of detail of constitutional norms. A limited degree of detail will entail a relatively flexible constitutional framework. A high degree of detail, by contrast, will lead to less flexibility. In the latter case, the Constitution will leave less scope for interpretation than in the case of less-detailed norms. In other words: the detail of constitutional norms limits the scope of discretion attributed to the interpreter of constitutional norms. 36 A clear example of the constraints which the Constitution can impose through detailed constitutional norms is found in the German Grundgesetz, which contains, inter alia, a precise set of provisions regarding the organisation of the domestic court system. 37 Article 101 GG, which codifies the principle of the 'gesetzlicher Richter', 38 restricts the possibility of the distribution of cases amongst the courts: The degree of detail here means that this system has less flexibility than other legal systems with respect to the integration of change. For example, this affects the possibility of specialisation within the judicial system, which, in turn, can increase the effectiveness and efficiency of the judicial process. 40 With regard to the topic of judicial globalisation, liberal-democratic constitutions define the balance of powers in western legal systems, including the role of the judicial branch in this balance. These constitutions thus encompass the basic requirements regarding the functioning and the institutional set-up of the national judicial system, in which the highest courts are encompassed. As concerns the catalysis of the effects of globalisation, the Constitution can also contain rules regarding the status and conditions of application of international and supranational law within the national legal system. 41
The Modalities for Revision of the Constitution
Secondly, the (in-)flexibility of a specific constitutional framework is determined by the stringency of the requirements imposed for revision of the Constitution. In academic literature, the distinction between 'flexible' and 'rigid' constitutions has been connected with this aspect of constitutional frameworks. Ferreres-Comella has observed that:
(a) Constitution is said to be formally 'rigid' to the extent that it can only be amended through political procedures that are more complex than those that are followed for the enactment and repeal of ordinary legislation. A flexible Constitution, in contrast, can be amended following the ordinary procedure. 42
With regard to the broader concept of constitutional (in-)flexibility, a complicated procedure for constitutional revision will mean that it is relatively difficult to integrate normative change into a specific constitutional framework. A procedure with less stringent requirements will entail more flexibility within the constitutional framework in question. These requirements concern both the number of political actors involved in the amending process, and the percentage of votes needed for the amendment to be passed by Parliament. 43 Some examples illustrate this second factor of constitutional (in-)flexibility. The Dutch and French Constitutions, for example, demonstrate relatively little flexibility. The Dutch Constitution requires an amendment to be considered by Parliament twice. Furthermore, an amendment to the Constitution can only be adopted by a parliamentary supermajority. 44 In France, a constitutional amendment requires either a supermajority in the Congrès (composed of both chambers of Parliament together) or a vote by referendum. 45 The Constitution is not altered very frequently in either country. The last integral amendment to the Dutch Constitution took place in 1983. The French Constitution of 1958 has been amended just 24 times since its adoption, most recently by the Law of 23 July 2008, which, inter alia, introduced the competence to constitutionally review legislative acts. 46 Compared with the Dutch and French systems, the German Constitution, by contrast, contains a relatively light amendment procedure. This only differs from the normal legislative procedure in its requirement of a two-thirds voting majority for the amendment in the Bundestag and in the Bundesrat. 47 Grundgesetz has been changed more than fifty times, a frequency which has led one author to exclaim that 'no constitution in the world' has been changed as often. 48 It is important to note that the constitutional modalities for the revision of the Constitution cannot be viewed separately from the constitutional conventions underpinning a specific legal system. Since the 1990s, constitutional amendments in France have become more frequent as a result of the effects of a political push to modernise the institutions of the state, as well as the need to incorporate changes related to the development of the EU and international legal orders within the domestic legal system. 49 In the German example, the amendments of the Constitution took place at irregular intervals. Regular changes were made during the first 25 years of the Grundgesetz's existence, followed by a period of relative stability lasting for 14 years, and then another peak which occurred as the result of the German unification. 50 This suggests that alterations were made only when significant events in the social life of the community invited such changes. As a rule, the French and German legislative powers therefore seem to take a position of restraint regarding the modification of their Constitutions. In this light, constitutional conventions regarding the use of the amendment procedure should be taken into account when measuring the (in-)flexibility of a specific legal system's constitutional framework.
Inversely, constitutional conventions can be affected by revisions of fundamental rules of the legal system. The non-codified English constitution, for example, was arguably modified by the adoption of the Human Rights Act 1998. A normal parliamentary majority was sufficient for the adoption of this Act, 51 which introduced the possibility of judicial examination of the conformity of Acts of Parliament in light of the rights protected by the European Convention on Human Rights (ECHR). Although no power of annulment or non-application of legal provisions has been granted to the courts, they were given the competence to issue a declaration of incompatibility of parliamentary Acts in light of the protected Convention rights. 52 Such a declaration is considered to put pressure on the legislator to rectify legislative acts. Therefore, the introduction of the Human Rights Act is considered by many to have had an impact on the principle of parliamentary sovereignty. 53 This example reflects a nuanced interplay between gradually changing constitutional rules and conventions. Indeed, the introduction of the Human Rights Act 1998 could only take place after a long and gradual 'incubation' of the idea of judicial human rights protection in the British legal system. 54 Apart from the two previously discussed factors relating to the norms included in the Constitution, the (in-)flexibility of a specific legal system's constitutional framework depends on two factors regarding the interpretation and application of the Constitution.
The Approach of the Interpreter of the Constitution
The constitutional (in-)flexibility of a specific legal system depends on the approach to legal argumentation chosen by the interpreter of the Constitution. This interpreter can be the legislator who, through the preparation of legislative bills, will have to ensure 48 A. Roßnagel, Die Änderungen des Grundgesetzes. Eine Untersuchung der politischen Funktion von Verfassungsänderungen (1981), at 1; cited by Busch, above n. 31, at 1. 49 For an overview of these revisions, see <http://doc.sciencespo-lyon.fr/Ressources/Documents/ DocEnLigne/Constitutions/revision-constitution.html>. 50 Busch, above n. 31, at 45. 51 The Human Rights Act received royal assent on 9 November 1998. The text of the Act is available at <http://www.legislation.gov.uk/ukpga/1998/42/contents>. that the Constitution is respected. The interpreter can also be the executive power, who exercises this function through the preparation of regulations. Finally, the interpretation of the Constitution can be assumed by the judicial branch. 55 The interpretation of the Constitution will affect the accommodation of normative change within national legal systems depending on the argumentative approach chosen by the interpreting authority. The German Constitutional Court, for example, initially interpreted the Grundgesetz in such a way as to limit the impact of EU law within the national legal system regarding the standards of human rights protection. 56 The Supreme Court of Canada, as another example, is considered to have stimulated normative change in the Canadian legal system through its interpretation of the Canadian Charter of Rights and Freedoms. 57 Since multiple actors (the legislative, the executive and the judicial branches) are involved in the interpretation of the Constitution, each of them can contribute to the (in-)flexibility of their constitutional framework of their legal system. For this reason, it is necessary to consider the relationship between these actors in the balance of powers at the domestic level. In this light, the examples concerning Germany and Canada show that the role of courts in accommodating normative changes can be very significant. Within the boundaries set by the Constitutions, the courts hold part of the responsibility for establishing the meaning of the law. An important aspect of this competence concerns the interpretation of legislation in light of the fundamental rights protected by the Constitutions. In many legal systems, the courts are allowed to strike down legislative provisions which do not conform to the Constitution. With the increased global emphasis on human rights protection, judiciaries in these systems have thus been 'empowered' vis-à-vis the other branches of government. 58 It is true that judicial annulment or non-application of legislative provisions for reason of unconstitutionality is prohibited in other legal systems, such as the Netherlands and England. 59 Still, in these systems, judicial review of legislation can take place for reason of fundamental rights protected by international treaties, 60 thus allowing for the 'rights revolution' 61 to affect these legal systems as well.
As with previous factors of constitutional (in-)flexibility, constitutional conventions play a role alongside a Constitution. Interestingly, both the German and Canadian highest courts have been criticised for their judicial activism when striking down acts of Parliament with an eye to the protection of fundamental rights. 62 Deference to the legislator in the field of constitutional interpretation therefore still appears to be a powerful constitutional convention. 63 It should indeed be noted that the distribution of 55 competences between the legislator and the judicial branch as regards law-making is a central element of the constitutional culture of liberal-democratic legal systems. This is expressed most clearly in the specific constitutional conventions of these systems. 64 We have seen that legal systems can be classified according to their conformity to the parliamentary or British model (which is based on the unassailability of legislative acts) or to the constitutional or American model (which allows for judicial review of legislative acts). 65 An in-between solution is also possible: the constitutional framework can encompass a degree of flexibility regarding the distribution of competences between the branches of government. In the Canadian legal system, for example, the use of the notwithstanding clause makes it possible to render legislative acts temporarily immune from judicial review in light of certain fundamental rights: Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter. 66 Within the constitutional framework, the use of interpretative competences by the legislator and the judicial branch thus takes place in light of either the principle of sovereignty of Parliament or the principle of judicial review, or sometimes through a balance of these two principles. Furthermore, the use of judicial interpretation depends on the postures or 'philosophies' of individual judges regarding their scope of discretion when deciding difficult cases. 67 The mix of approaches on a specific panel of judges has an influence on the court's choice between an activist approach and an approach of judicial restraint in individual cases. The development of institutional legal arrangements through interpretative approaches thus is enabled or constrained not only by the constitutional rules regarding the interpreters' competences, but also by the constitutional conventions which underpin these rules.
The Impact of International Law in the Domestic Legal System
Finally, the fourth factor determining constitutional (in-)flexibility concerns the role granted to international law in national legal systems. It can be regarded as the 'distinctive function' of constitutions to consider the internal relations within the state, as well as the relations between the national and the transnational legal community. 68 Through the application of international law in the domestic legal system, normative changes integrated within international legal rules and principles can take effect at the national level.
Two main models which give shape to this implementation of international law can be identified. 69 Firstly, dualist mechanisms require the transposition of international treaties into national legislation. Examples of such mechanisms can be found in the English, Canadian and US legal systems. Monist mechanisms, by contrast, enable international legal norms to gain effect in the national legal order after the ratification and promulgation of an international treaty. Examples of this can be found in the Netherlands and in France. 70 International legal rules which give expression to specific normative changes can catalyse the expression of these changes at the level of national legal systems. This catalysis takes place through the taking into account of international legal rules by the legislator when elaborating legislative bills. More importantly, international law has an impact on legal development when treaty provisions are used by national courts to set aside legislation in individual cases. 71 In this respect, normative change can be integrated relatively easily into legal systems in which many international legal rules have authority, either through their direct effect or through their transposition into national law.
Regarding the content of the law, international legal norms may therefore provide an important underpinning or update to the normative framework of national legal systems. This is shown for example by the influence of the ECHR upon the Council of Europe's member states. The application of the Convention by courts in member states and by the European Court of Human Rights (ECtHR) has given rise to significant changes in specific fields of national law, for example through the application of Article 6 ECHR (the right to a fair trial) and Article 8 ECHR (the right to family life). 72 With the description of this fourth factor, the theoretical framework of constitutional (in-)flexibility is complete. It has become clear that these four factors together can explain the form and speed of the integration of normative change in liberal-democratic legal systems. To assess its explanatory value as regards legal evolution, it is now time to see how this framework functions in practice.
Constitutional (In-)Flexibility and Judicial Globalisation
The analytical framework of constitutional (in-)flexibility will now be applied to the case of judicial globalisation. This analysis will focus on the normative changes which currently influence the practices of national highest courts in western liberal democracies under the effects of globalisation. The possibilities that specific constitutional frameworks offer in order to integrate these changes into the institutional legal arrangements of highest courts will be outlined. Thus, the way in which the development of institutional legal arrangements is connected with the (in-)flexibility of constitutional frameworks will be clarified.
Firstly, the increased use of foreign law by western highest courts will be examined, outlining the normative changes to the judicial function that this development has given rise to (3.1). Following this, it will be shown how the concept of constitutional (in-) flexibility can ease the accommodation of these normative changes in liberal-democratic legal systems (3.2).
The Increasing Judicial Recourse to Foreign Law
In order to clarify which effects of globalisation have occurred in a specific legal system at moment t', a preliminary step will be taken in order to identify the legal context at a previous moment t. With regard to the example of judicial globalisation, this requires examining how the recourse to foreign law used to be normatively anchored in liberaldemocratic legal systems, and which changes have occurred in recent years. The resulting developments can then be identified.
Common law constitutions historically appear to be open to judicial exchange of legal ideas when such practice relates to the further development of the common law. Crosscitations between common law courts in different jurisdictions are relatively frequent. 73 At the same time, a sharp line is drawn between national law and international law, 71 In this respect, regard should be had to the relation between the judge and the legislator in the context of judicial review; see above para. which is usually integrated into common law systems through a dualist system. 74 Under the influence of globalisation, it currently appears that: common law courts are abandoning their traditional dualist orientation and are beginning to utilize unincorporated human rights treaties in their work despite the absence of legislation giving domestic legal effect to the treaties. 75 Moreover, reference to other foreign legal sources, such as the case law of highest courts in non-common law legal systems, has increased in recent years. In England, the late Lord Bingham was an important advocate of this development. 76 However, significant differences can be identified between the comparative practices of the courts in common law systems, notwithstanding their similar historical outset. While comparative references are used relatively frequently in the deliberations and judgments of the UK Supreme Court 77 and the Supreme Court of Canada, 78 US debate is dominated by resistance to the influence of foreign sources in the domestic legal system. 79 In continental-European legal systems, binding international and European law has become very influential. In the Netherlands, for example, provisions of the ECHR are invoked in a large number of cases. The popularity of this Convention is related to the prohibition of judicial review of legislation in light of the Constitution. 80 Given this prohibition, Dutch courts have turned to treaty law in order to ensure the conformity of legislation with fundamental rights. 81 By contrast, recourse to non-binding foreign legal sources is less utilised in continental-European legal systems as compared to common law systems. Crosscitations between national highest courts in continental-European legal systems are rare. However, recently, reference to other highest courts' case law has obtained some influence in, inter alia, the deliberations of the Supreme Court of the Netherlands (Hoge Raad) and the French Cour de cassation. The Cour de cassation, which is the highest court for civil and criminal law cases in France, has established a practice of requesting help from research laboratories in order to obtain comparative legal research in cases concerning the grands sujets of society (for example, the possibility of same-sex marriage). 82 The Advocates-General at the Dutch Supreme Court sometimes include comparative legal references in their opinions (conclusies), which advise the Court on the way in which cases before the Court should be decided. 83 The use of foreign law in judicial deliberations, and sometimes in judgments, often concerns references between jurisdictions with a shared legal heritage. This explains the interest of the Dutch Supreme Court judges in French and German law and case law. 84 These altered judicial practices in western highest courts suggest that a process of normative change is taking place under the influence of globalisation. Judges seem to have become more aware of foreign law, and an increasing number of judges appear to 74 A detailed analysis of the differences between the common law systems, focusing in particular on the UK and Australia, is presented by M. Kirby, find it useful to take foreign legal sources into account when deciding cases. However, this judicial recourse to foreign law raises questions on two levels. Firstly, the use of foreign law has an impact on the legitimacy of law and national legal institutions: are judges allowed to look to foreign law when deciding cases, and if so, under which conditions? Secondly, new practices of judicial interpretation might have to be developed, requiring a reflection on methodological issues: when is it useful for judges to take account of foreign law, and how is access to foreign legal sources obtained?
The above-described normative change therefore gives rise to a range of questions concerning its accommodation in the constitutional framework of liberal democracies. It is not the aim of this article to provide a detailed answer to these questions. 85 Instead, it will attempt to identify how the concept of constitutional (in-)flexibility plays a role in answering these questions.
Constitutional (In-)Flexibility in Action
How does the constitutional framework of a specific national legal system enable the integration of judicial recourse to foreign law into the accepted definition of the judicial function in that legal system? On the one hand, the Constitution as a norm can be implicated in the accommodation of this effect of globalisation. On the other hand, the accommodation of recourse to foreign law can take place at the level of interpretation and application of the Constitution.
Accommodating Change through Constitutional Norms
The idea that it is interesting and legitimate for judges to study foreign law is gradually taking hold amongst the constitutional conventions concerning judicial function in western legal systems. 86 However, in many legal systems, it remains unclear to what extent the Constitution allows for this recourse to foreign law.
Only in South Africa has this trend of judicial globalisation been translated into a constitutional provision, making it mandatory for courts to take account of international law, and allowing for the recourse to foreign law: This provision should be considered in relation with South Africa's transition to a liberal-democratic state. The possibility of the use of foreign law, introduced in the country's first democratic Constitution, was thought to offer judges the opportunity to strengthen the authority of their decisions by citing judgments of prestigious courts in established liberal democracies. 88 In the US, by contrast, a counter-trend can be identified. Resistance to the influence of foreign law exists on the basis of the idea of American exceptionalism, which refers to 'the special character of the United States as a uniquely free nation based 85 See in this respect inter alia the Research Project 'Highest Courts in an Internationalising World', initiated by the Hague Institute for the Internationalisation of Law (HiiL); <www.hiil.org>. I myself have also done research on this topic, and am currently preparing a monograph on judicial approaches to the use of foreign law, based on interviews with judges in the Netherlands, the UK, France, Canada and the US. on democratic ideals and personal liberty'. 89 Moreover, legislation is currently being prepared in certain states to prohibit courts in these states from considering foreign law when deciding cases. 90 In Arizona, an amendment to the Arizona Revised Statutes has already been adopted, introducing the following provision: 12-3103. Prohibited enforcement of foreign law A court, arbitrator, administrative agency or other adjudicative, mediation, or enforcement authority shall not enforce a foreign law if doing so would violate a right guaranteed by the Constitution of this state or of the United States or conflict with the laws of the United States or of this state. 91
Interpretation of Bill of Rights
In Arkansas, a similar constitutional amendment has been proposed, supported by the following argument:
The purpose of this Senate Joint Resolution is to amend the Arkansas Constitution concerning the application of foreign laws, legal codes, or systems for the purpose of protecting rights and privileges granted under the United States Constitution and the Arkansas Constitution. 92
In the US, prohibition on the use of foreign law thus obstructs the integration of normative change which would allow judges to have recourse to foreign law when deciding cases. However, the constitutional amendments seem to leave considerable space for judicial reference to foreign law. After all, the use of foreign law is prohibited only when judges give priority to this law over US federal or state law thereby violating domestic law. The citation of foreign law as a supporting argument for a decision would therefore appear to be permissible.
Other western constitutions do not contain specific rules on the use of non-binding foreign law by judges. The development of this practice is thus left to judges themselves, within the general boundaries regarding judicial interpretation as expressed in the Constitution and its conventions. 93 Interestingly, the trend of globalisation also appears to have an impact on the significance of national constitutions. Vicki Jackson has argued that:
the growth of the transnational may elicit reactive resort to specifically national constitutions to demarcate a now more contested sphere of national identity and decision-making. Thus, part of the story [Jackson refers here to the '"script" of modernity' 94 -EM] has to do with the more specific roles, functions, and attractions of national constitutions. 95 This renewed emphasis on the national Constitution can be identified in the 2010 report of the State Committee in the Netherlands, which advised on the function and meaning of the Dutch Constitution. The State Committee, chaired by Judge Wilhelmina Thomassen, inter alia, considered adding a general provision to the Constitution, which would express the liberal-democratic character of the Dutch state, the respect and guarantee by the Dutch government of human dignity, fundamental rights and fundamental legal principles, and the value of the rule of law. 96 The Committee was divided on the question concerning whether the guarantee of constitutional rights and 89 I. Tyrrell, 'What is American Exceptionalism?', <http://iantyrrell.wordpress.com/papers-andcomments/>. principles should be reinforced by adding conditions to the Constitution regarding the judicial application of international law. 97 These examples show that national constitutions form an important locus for the integration of normative change induced by judicial globalisation. The Constitution can explicitly prescribe or prohibit the use of international and foreign law, as well as regulating the priority attributed to domestic and foreign law. It can also remain silent and thus leave space for judicial discretion regarding the use of non-binding foreign legal sources. The introduction of constitutional amendments regarding these issues appears to be influenced by developments in the political or societal context of a state. For example, an amendment regarding the use of international or foreign law is only taken into consideration when very significant developments occur in the political or social life of the community. 98 This corroborates the predominant convention that the Constitution should guarantee the stability of the government. 99 This analysis of the first and second factors of constitutional (in-)flexibility, concerning the detail of constitutional norms and the modalities for their revision, shows how judicial globalisation is enabled or constrained at the level of the Constitution. Another part of the explanation for the development of institutional legal arrangements under the effects of judicial globalisation concerns the argumentative framework for judicial decision-making.
Accommodating Change through the Interpretation and Application of the Constitution
Changes in judicial practices under the effects of globalisation can also be understood by considering the third and fourth factors of constitutional (in-)flexibility, namely the approach to constitutional interpretation and the impact granted to international law in national legal systems.
As regards the interpretation of the constitutionally defined judicial function, it seems that the definition of this function is silently altered by judges themselves. Judges are increasingly seen to embrace the idea that non-binding foreign legal sources can be considered in judicial deliberations. In the English legal system, this idea underlies the Practice Direction (Citation of Authorities), which contains the following instruction on judicial interpretation: 9.1 Cases decided in other jurisdictions can, if properly used be a valuable source of law in this jurisdiction. At the same time, however, such authority should not be cited without proper consideration of whether it does indeed add to the existing body of law. 100
In the absence of specific guidelines, judges in other legal systems have developed a personal approach to the use of foreign law. A very open approach is advocated by Aharon Barak, the former President of the Supreme Court of Israel. He has stated that:
When a national jurist -a judge, a professor of law, or an attorney -is confronted with the need to understand a legal phenomenon -for example, "what is law?"; "what is a right?"; "what is a legal person?"; "what is the relationship between morality and law?" -that jurist is certainly permitted, 97 Id., at 128. Following up on the report, the current Dutch government has decided to propose only a minor constitutional amendment (regarding Article 13 of the Constitution); Letter of the Minister of the Interior and Kingdom Relations, 24 October 2011, available at <http://www.rijksoverheid.nl/onderwerpen/ grondwet-en-statuut/documenten-en-publicaties/kamerstukken/2011/10/24/kabinetsreactie-adviesstaatscommissie-grondwet-11-november-2010.html>. and it is even desirable, to examine the understanding of legal phenomena and legal concepts beyond his national framework. These are all universal aspects which cross national boundaries, and in order to understand them, it is worthwhile to turn to all thought which has been developed on the subject, be its geographical origin as it may. So did our forefathers through the years. And so did Holmes, Cardozo (judges), Roscoe Pound, Hohfeld, Fuller, Llewellyn (professors), and many others. They did not shut themselves inside of their national borders. The entire world was before them. 101 By contrast, Justice Scalia of the US Supreme Court has vehemently condemned the judicial search for inspiration outside of the national legal framework. In his dissenting opinion in the case of Roper v. Simmons, 102 which concerned the constitutionality of the juvenile death penalty, Scalia presented the following argument regarding the use of foreign law in judicial decision-making:
Though the views of our own citizens are essentially irrelevant to the Court's decision today, the views of other countries and the so-called international community take center stage. … the basic premise of the Court's argument -that American law should conform to the laws of the rest of the world -ought to be rejected out of hand. … I do not believe that approval by "other nations and peoples" should buttress our commitment to American principles any more than (what should logically follow) disapproval by "other nations and peoples" should weaken that commitment. … What these foreign sources "affirm", rather than repudiate, is the Justices' own notion of how the world ought to be, and their diktat that it shall be so henceforth in America. The Court's parting attempt to downplay the significance of its extensive discussion of foreign law is unconvincing. "Acknowledgment" of foreign approval has no place in the legal opinion of this Court unless it is part of the basis for the Court's judgment -which is surely what it parades as today. 103 Depending on the approach which is predominant among judges in a specific legal system (in particular in the highest courts), foreign law will either be enabled or constrained in becoming a source of inspiration for judicial decision-making of this legal system.
Another change concerns the development of judicial practices in light of the growth of international law. In this respect, the ECHR can be identified as a major influence. The application of treaty provisions by national courts has been the motor behind the development of harmonised human rights protection across Europe. The involvement of national highest courts in the development of the national law on the basis of the ECHR, the case law of the ECtHR and exchanges of ideas with other states party to the treaty is an example of legal convergence which emphasises the role of international law in the process of legal development in national legal systems. 104 Supreme Court judges in the UK and in the Netherlands acknowledge the impact of ECHR and EU law in their decision-making, and the change of attitude which this internationalisation of the domestic law has inspired in their courts. 105 In summary, at the level of the interpretation and application of the Constitution, the development of judicial practices under the effects of globalisation is visible in the gradual adaptation of the interpretative approaches of individual judges and the highest courts. In each legal system, this adaptation is either enabled or constrained by constitutional norms and conventions involved in judicial decision-making. The exchange of legal ideas across national borders is stimulated by the impact of international law and the case law of international courts upon domestic legal systems, which has created a platform for transnational judicial dialogue. 106 Again, the constitutional (in-)flexibility of national legal systems proves to be able to account for the form and speed of legal development induced by normative change.
The above analysis has enabled us to establish the explanatory value of the concept of constitutional (in-)flexibility. Moreover, it has revealed that this trend of globalisation is affecting the constitutional rules and conventions of liberal democracies on a scale not seen before. This development has opened up many new pathways for constitutional theoretical research. In light of this article's methodological point of departure, it makes sense to broaden our view, and consider how constitutional theory itself can be further developed in the current, swiftly evolving legal context.
New Paths for Constitutional Theoretical Research
The trend of globalisation does not only have implications for the judicial function in liberal democracies. It affects both the understanding and functioning of constitutions. Constitutional theorists have therefore been encouraged to develop an agenda for research in order to give guidance concerning the future development of legal arrangements for the institutions of government, including the courts, in this evolving global legal context. New analytical frameworks -or shifting 'paradigms' 107 -can be identified, which constitutional legal theorists look to in order to explain and guide legal development in this globalised legal context. Some of these frameworks will be mentioned here in order to give a clearer idea of the course which constitutional theoretical research is currently taking.
First of all, the globalisation of the law and public decision-making has induced the development of a changing concept of the 'state'. In the era of globalisation, it is felt that the traditional conception of states as the locus of public power does not capture the impact at the national level of legal sources originating at different levels of governance. Constitutional theory attempts to develop a more accurate concept for the current age. Patrick Glenn, for example, has defined the state as 'an epistemic community which is able to deal with normative information originating in different sources'. 108 Concerning the notion of law, research in the global legal context focuses on the shared substance of laws rather than on the authority which produced these laws. The locus of public power is regarded as less significant for the identification of rules applicable in the local context. The scope of public power may be further-reaching, since the intertwinement of systems of governance has created new platforms through which actors with public power can influence one another. 109 In this context, the old concept of common laws -which refers not only to the Anglo-Saxon common law, but also to for example Roman-Dutch law -is regaining popularity through aiding the explanation of trends of legal harmonisation across national borders. 110 Amongst the most prominent theories first developed in the context of the European Union legal order is the theory of 'constitutional pluralism'. This focuses on the shared but different constitutional foundations of legal systems. 111 Theories of global governance are also gaining support. These focus on the regulatory mechanisms which are developing across borders. These theories claim that global governance is of an administrative nature rather than of a constitutional nature. 112 As concerns the form and speed of the development of regulation at the transnational level, it has been observed that legal development occurs in some fields while other areas of law remain largely untouched. No unified body of regulation exists. 113 A recent contribution to the development of constitutional theory, concerning specific postures of transnational constitutionalism, has been made by Vicki Jackson. Her theory of 'constitutional engagement' emerges from the idea that theories of resistance to global influences, as well as theories of cross-border convergence of laws, are descriptively too narrow in order to fully capture the changing functions of constitutions and courts in the global legal context. 114 Jackson introduces the concept of constitutional engagement, defining transnational sources as 'interlocutors' in judicial decision-making. Her aim is therefore to offer a better explanation of the changes induced by globalisation, and to establish which possibilities and pitfalls should be dealt with when engaging with the transnational. 115 Finally, concerning legal reasoning, constitutional theory and legal theory have been used to explain changes concerning processes of deliberation and judgment of national courts. Mitchel Lasser has used the distinction between unified and bifurcated styles of judicial deliberations to identify similarities and differences between the judicial decision-making of the US Supreme Court, the French Cour de cassation and the European Court of Justice. 116 In his second book, he has used the idea of internal and external constraints on judicial decision-making to analyse the development of judicial decision-making processes in France in light of the evolution of human rights protection in Europe. 117 The richness of these new directions in research shows that constitutional theory allows for a better understanding of legal evolution. The process of legal evolution, in turn, stimulates the further development of constitutional theoretical research.
Conclusion
Judges in the national highest courts in Western liberal democracies are increasingly called upon to interpret legal rules which originate outside of the national legal system. In light of this development, they have become more interested than before in learning about the legal ideas and experiences of judges in other legal systems. This article has sought to clarify how the conception of the judicial function and the institutional set-up of western highest courts can be adapted in order to accommodate this change. In this way, more insight has been obtained as to the possibilities which constitutional theory offers for the understanding of legal evolution, in particular as concerns the development of legal institutional arrangements in liberal democracies.
The concept of constitutional (in-)flexibility has been presented as an analytical tool through which to study the development of the constitutional underpinnings of the judicial function. This concept, which encompasses four factors, explains how normative changes are accommodated in national legal systems through these systems' constitutional frameworks. The concept takes account of cultural aspects relating to the constitutional conventions of the legal system, including judicial philosophies concerning the scope of the judicial role in the balance of powers. It has been shown how this concept of constitutional (in-)flexibility can be used to explain judicial globalisation and other processes of normative change which affect legal systems. The analysis made clear that a specific process of legal evolution, in turn, can open up new directions for constitutional theoretical research.
